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In the Court o! Appeals of the District of Columbia. 


No. 1891. 

United States, Appellant, 
vs. 

John Walters. 


a Supreme Court of the District of Columbia. 

Criminal, No. 25928. 

United States 
vs. 

John Walters. 

United States or America, District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court January 28, 1908. .J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term, January Term, A. D. 1908. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath do present: 

That on the sixteenth day of November, in the year of our Lord 
one thousand nine hundred and seven, and on divers other days be¬ 
tween said sixteenth day of November and the thirtieth day of No¬ 
vember in said year, and at the District aforesaid, there were con¬ 
ducted certain events or contests called running races of horses, upon 
certain premises commonly known as and called the Bennings ‘Race 
Track, the same being an inclosure containing, among other things, 
a race track, stables, paddock, a club-house, a grand stand with a 
large space thereunder and a large lawn in front thereof, said in¬ 
closure being situated two miles from the boundaries of the city of 
1—1891a 
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Washington, which said city, on the days last aforesaid, included the 
cities of Washington and Georgetown. 

That on the day and days last aforesaid, at the District aforesaid, 
and at the premises aforesaid, to wit, in front of and under 
2 the said grand stand, one John Walters, late of the District 
aforesaid, did set up and keep a certain gaming-table and 
gambling device, in that lie, the said John Walters, did move about 
on said lawn in front of, and in said space under, said grand stand, 
and did then and there, and before the running of said races, offer to 
take, and did take from divers persons then present on said premises, 
divers bets and wagers upon the said races then and there being con¬ 
ducted, according to the odds offered by him, which said odds might 
be changed from time to time during the course of receiving bets 
upon a particular race, and the said John Walters did then and there 
receive said bets, and at the time of receiving the same, did then and 
there make a record or memorandum thereof, being the form of 
betting commonly known as bookmaking: against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 


Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That on the sixteenth day of November, in the year of our Lord 

one thousand nine hundred and seven, and on divers other davs be- 

< 

tween said sixteenth day of November and the thirtieth day of No¬ 
vember in said year, and at the District aforesaid, there were con¬ 
ducted certain events or contests called running races of horses, upon 
certain premises commonly known as and called the Bcnnings Race 
Track, the same being an inclosure containing, among other things, 
a race-track, stables, paddock, a club-house, a grand stand, 
3 with a large space thereunder and a large lawn in front 
thereof, said inclosure being situated two miles from the 
boundaries of the city of Washington, which said city, on the days 
last aforesaid, included the cities of Washington and Georgetown. 

That on the day and days last aforesaid, at the District aforesaid, 
and at the premises aforesaid, to wit, in front of and under the .said 
grand stand, the said John Walters did set up and keep a certain 
gaming-table and gam-ing device, in that he, the said John Walters, 
did move about on said lawn in front of, and in said space under, 
said grand stand, and did then and there, and before the running of 
said races, offer to take, and did take, from divers persons then 
present on said premises, divers bets and wagers upon the said races 
then and there being conducted, according to the odds offered by 
him, which said odds might be changed from time to time during 
the bourse of receiving bets upon a particular race, and the said 
John Walters did then and there receive said bets, and at the time of 
receiving the same, did then and there make a record or memoran¬ 
dum thereof; against the form of the statute in such case made and 
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provided, and against the peace and government of the said United 
States. 

DANIEL W. BAKER, 

Attorney of the United States in and for the 

District of Columbia. 

4 Endorsed: No. 25928. United States vs. John Walters. 
Violating Section 865, Code. Witnesses: Downey Marinelli, 

Harvey Given. A true bill. W. B. Holtzclaw, Foreman. 

5 Demurrer to Indictment. 

’Filed February 8, 1908. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term. 

No. 25928. 

United States 
vs. 

John Walters. 

The defendant says that the first count of the indictment in this 
case is not good in substance. 

And the defendant says that the second count of said indictment 
is not good in substance. 

A. S. WORTHINGTON, 

Of Counsel for Defendant. 

Note.—A mong the matters of law to be argued in support of the 
foregoing demurrer are: 

1. In neither of the counts of the indictment are facts averred 
which if true would constitute a criminal offense in the District of 
Columbia. 

2. The offense in said respective counts is alleged in the indict¬ 
ment to have been committed more than two miles from the bound¬ 
aries of the City of Washington, but in neither of said counts are 
facts stated which if true would constitute a criminal offense at any 

place in the District of Columbia more than one mile from* 

6 the boundary of said City of Washington. 

3. While in each of said counts it is charged that the de¬ 
fendant did set up and keep a certain gaming table and gambling 
device, the description given in each of said counts of such alleged 
gaming table and gambling device shows that the same is not either 
a gaming table or a gambling device within the meaning of section 
865 of the District Code. 

4. As to the first count of said indictment it purports to charge an 
alleged offense “commonly known as bookmaking” whereas book¬ 
making is not a criminal offense in the District of Columbia unless 
committed in the City of Washington or within one mile of the 
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boundary thereof; and whereas in and by said count it is alleged 
that the acts charged to have been committed were committed more 
than two miles from the said boundary. 

5. The said indictment and each count thereof is in other respects 
defective and insufficient. 

A. S. WORTHINGTON, 

Of Counsel for Defendant. 

Supreme Court of the District of Columbia. 

Wednesday, March 11, 1908. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford, presiding. 

******* 

No. 25928. 

United States 
vs. 

John Walters. 

Indicted for Violating Section 865, Code, D. C. 

Come as well the Attorney of the United States as the 

7 defendant, by his Attorneys A. S. Worthington, Joseph Auer¬ 
bach and J. J. Hemphill, Esquires, and, thereupon, it is con¬ 
sidered by the Court that the demurrer filed herein by the defendant 
to each count of the indictment and heretofore argued by counsel and 
submitted to the Court, lie. and the same hereby is, sustained; where¬ 
upon it is considered by the Court that the said defendant go thereof 

without day. 

* 

8 Opinion of the Court. 

Piled in Open Court Mar. 11, 1908. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

No. 25928, No. 25929, Criminal. 

f 

United States 
vs. 

John Walters. 

These are two indictments for supposed offenses against the gamb¬ 
ling law. The defendant has demurred to each and every count, and 
the question, as to each count, is whether it sets forth facts which 
constitute an offense. All are aimed at bookmaking. Some of the 
counts attempt to charge it as the setting up and keeping of a gaming 
table; others attempt to charge the keeping of a place for gaming, 
that is, a place where bookmaking is carried *on,—all the counts 
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being drawn upon section 865 of the Code of Law for the District of 
Columbia, which makes it a crime “to set up or keep any gaming 
table or any house, vessel or place on land or water for the purpose of 
gaming,” or to set up or keep the “gambling device commonly called 
A B C, faro bank, E 0, roulette, equality, keno, thimble, or little 
joker, or any kind of gaming table or gambling device adapted, de¬ 
vised and designed for the purpose of playing any game of chance 
for money or property,” or to “induce, entice and permit any person 
to bet or play at or upon any such gaming table or gambling device, 
•or (either) on the side of or against the keeper thereof.” 

Section 866 provides a penalty for permitting any gaming 
9 table, bank, or device to be set up or used for the purpose of 
gaming in any house, building, vessel, shed, booth, shelter, 
lot or other premises. 


Section 868 declares that “all games, devices or contrivances at 
which money or any other thing shall be bet or wagered shall be 
deemed a gaming table within the meaning of these sections.” 

All of these sections apply to the whole District of Columbia. But 
then follows another section, 869, which applies only to a portion 
of said District, viz, the cities of "Washington and Georgetown and 
the territory within a mile of the boundaries thereof. This section 
makes it unlawful to bet, gamble or make books or pools on the 
result of any race, contest, election &c. and provides, for so doing, 
a different and lighter penalty from that provided by the previous 
sections. 

All of the offenses attempted to be charged in these indictments 
are alleged to have been committed two miles from the boundaries 
of said cities, that is to say, in territory to which the last named 


section (869) does not apply. Which is the same thing as to sav 
that as to what may be called the inside territory the statute prohibits 
the making of books, in so many words; while in the outside terri¬ 
tory it does not. The natural inference is that the mere making of 
books is not unlawful in the outside territory, where the things com¬ 
plained of were done. And indeed the Government concedes this 
but it contends that the mere making of books is one thing and the 
keeping of a place for bookmaking, or the setting up and keeping 
of bookmaking, is another. The distinction was made and applied 
in the principal case upon the subject. Miller vs. U. S., 6 App. D. O., 
6. That case, like this, was heard upon demurrer. There 
10 were two counts. The first charged the setting up and keep¬ 
ing of a certain gaming table, to wit, the game, device and 
‘contrivance called bookmaking, on a certain race, and alleged that 
said game, device and contrivance was one at which money was 
Avagered by divers persons on a race then and there taking place.- 
The second charged the setting up and keeping of a place for the 
purpose of gaming, to wit, a booth, with the usual averments as to 
the gathering of evil disposed persons to gamble on the game, de¬ 
vice and contrivance called bookmaking in the first count mentioned. 
The offense Avas alleged in each count to have been committed in the 
outside territory. The demurrer Avas general, but the court con¬ 
sidered each count and adjudged each to be sufficient. 
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Iii that case the Court recognized the fact that the bookniaking 
pure and simple was not prohibited in the outside territory, but 
declared that if it was “set up and kept” as a game, device and 
contrivance at which money was wagered the setting up and keeping 
was an offense evervwhere in the District bv force of section 865; 
and the demurrer admitting that bookmaking was such a game, 
device and contrivance, and that it was set up and kept, that was 
enough. Even more clearly was the second count good, which 
charged the keeping of a place for gambling at bookmaking. 

In the present case, each count attempts to state specifically the 
facts which, according to the Government’s claim, amount to the 
setting up and keeping of a gaming table, or the keeping of a 
place for gaming; differing in this respect from the general form 
of allegation employed in the indictment in the Miller case. For 
example, in the first count of the first indictment now before 
11 us it is charged that the defendant did set up and keep a 
gaming table “in- that he did move about.in” a large space 
“theretofore described and did “offer to take and did take from 
divers- persons then present divers bets and wagers upon the said 
races” * * * “according to the odds offered by him which 
said odds might be changed from time to time” * * * “and ‘ 
did then and there receive said bets and at the time of receiving the 
same did make a record thereof, being the form of betting commonly 
known as bookmaking.” Consequently the question presented by 
this count is whether the specific acts charged necessarily amount 
to setting up and keeping a gaming table. 

Tt was argued in the Miller case that a gaming table must neces¬ 
sarily be a physical thing which could be literally set up and kept 
and played upon and could not be a mere method of betting upon 
some disconnected thing like a horse race. But the argument was 
rejected and it was distinctly declared that the expression as defined 
bv the statute did not involve the ordinarv mechanical definition of 
a table, but that it was enough if it was a game, device or con¬ 
trivance at which monev was bet and wagered. The first count in 
that case did not state specifically the facts which constituted the 
setting up and keeping of* bookmaking as a gaming table. It only 
alleged that it was such a game, device and contrivance and that it 
was set up and kept. Consequently if it could be set up and kept 
the indictment was good, and whether it was in fact set up and kept 
was to he determined when the evidence should be offered. In that 
ease the court also held, as many other courts had held, that 
T2 a horse race is a game. So the sum and substance of the 
decision was that the making of books upon a horse race 
might be a game, device or contrivance upon which money was 
wagered and that it might be set up and kept and that inasmuch 
as the indictment charged that it was so in fact, it was sufficient on 
demurrer. 

The Miller case was decided in 1895. The next case in which the 


statute came prominently before the courts was the case of Klein, 
tried and decided in this Court, before Justice Bradley and a jury, 
in 1899. At the close of the Government’s testimony the defendant 
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moved for a verdict and the motion was finally granted. The case 
there presented was thus summarized by the Justice: 

“The testimony tends to show that about this date, or several 
days either before or subsequent thereto, there was a game or con¬ 
test carried on at Bennings race track which was called a horse race, 
for running horses; that Bennings race track is located more than 
a mile outside of the limits of the cities of Washington and George¬ 
town, within the District of Columbia, and that on or about the 14th 
day of November, the defendant, a race being in progress on this 
track, was present and within an enclosure which was called by the 
witnesses a betting-ring, in which there were eighteen or nineteen 
other persons engaged as was the defendant; that the defendant was 
the last or the next to the last man on the left-hand side, as the 
witnesses describe this enclosure, the other eighteen or nineteen men 
similarly engaged being either in the line with him, or in a line that 
was nearer to the race track, this betting enclosure being within 
fifteen yards of the race track; that the defendant was standing upon 
an ordinary stool similar to a lunch counter stool, which elevated 
him two and one-half or three feet above the floor and that he was 
accompanied by two individuals as assistants or associates; that he 
held in his hand a program of the races of that day, and a slate or 
silicated cardboard on which were given the names of the horses 
that were backed for the races of that day, and the odds that were 
offered; that the three witnesses who were examined bet upon some 
one or more of the races, putting up their money with the de¬ 
fendant; that the defendant, through his agent, took the number 
of the party making the bet, and this was entered upon a tablet or 
book kept by one of the men, and that the money being paid over 
went to the cashier. The question whether the party won or lost 
was determined by the result of the race in which 
13 the horses on which the bet was placed took part. That 
result was not announced by the defendant, but was an¬ 
nounced by the managers or time-keepers of the race. That if the 
party lost, as two of the witnesses did, he was notified of the fact 
by tiie published result of the races; he did not return to the defend¬ 
ant to see about liis money, he was aware-of the fact that his money 
was lost; that the bet lie had made was a losing bet to him. If he 
won, as one of the witnesses testified that he did, he returned to the 
defendant’s cashier and received his money. 

One of these witnesses, who has followed the races for eight or ten 
years, and who has been engaged in various capacities in connection 
with races during that time, and was present on this occasion simply 
as a bettor, testified, that all the acts in which the defendant was 
engaged at that time and place, were incidents of what is techni¬ 
cally termed bookmaking, possibly excepting the occupying the seat 
of a stool with his feet.” 

The question was whether under this state of facts bookmaking 
was set up and kept; and it was held that it was not, for the reason 
that the defendant “did not have a specified place that was his own 
place, in which he conducted his business. He did not have a booth 
or stand or platform or an enclosure that he could call his own 
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place.” The acts disclosed by tlie testimony were only bookmaking, 
which was not unlawful in the outside territory. 

So the decisions rested until 1907, when the Davis case was tried 
in this Court. That was a general indictment like the one in the 
Miller case. There was a jury trial, and at the close of the Gov¬ 
ernment's case the defendant moved for a verdict. I overruled the 
motion and submitted tlie case to the jury with instructions that if 
tliev found certain facts established which the evidence tended to 

L 

show, tliev might return a verdict of guilty, which tliev did. The 
principal difference between that case and the Klein case was that in 
the Davis case the defendant did have a specified place that was, at 
least for the day in question, his own place, in which he con- 

14 ducted his business. lie had a number and an assigned 
place in the ring of layers of odds corresponding to his num¬ 
ber. where he remained throughout the racing day. He had there 
several stools grouped together, his cash book, his record sheet, his 
program sheet, his secretary and his cashier. Bettors received from 
him a number bv which to identify their wager and returned to 
the place to claim their winnings. If a distinction was to be made 
between the mere making of books, which in that place was lawful, 
and the setting up and keeping of the making of books, it seemed 
to me that the testimony fairly showed a case within the latter class. 
At the same time I granted the defendant's requests to charge that 
the making of a bet upon a horse race did not constitute the setting 
up of a gaming table; that the mere making of a number of bets 
u|K)u a horse race did not constitute the setting up of a gaming table; 
that hookmaking was or was not the setting up of a gaming table 
according to the circumstances under which it was carried on. 

In that case 1 required the jury to find all that the Government’s 
evidence tended to prove. It was equivalent- to holding that the 
Government's evidence, if believed, made a case. There was no 
conflict in the evidence. One fact was as well supported as another 
and there was no occasion to inquire whether a case showing only 
a pari of those facts would have been sufficient. The case was dealt 
with as a practical question, not as a moot or academic question. 
Consequently, although T told the jury in that case that they must 
find all those facts which the government's evidence tended to prove, 
established beyond a reasonable doubt, I should not hesitate, 

15 in this case or any other, to decide that a portion of those 
facts or a variation from those facts would make a good case 

if on consideration they appeared to be sufficient. 

In passing upon the several counts now before me the difficulty 
is to determine just how far one may go in the making of books 
without setting it up. The Government’s contention is that it is 
set up when it is carried on generally and the public generally are 
invited to bet with the bookmaker. The embarrassment about 
adopting this view is that it does not seem to leave any real and 
substantial distinction between bookmaking and the setting up of 
bookmaking. For. as I understand it, the mere making of books 
implies this very thing—a making of divers bets with divers per¬ 
sons according to stated odds offered generally by the maker of the 
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book. It is not an individual act of betting. I It is not tJie offer 
and acceptance of a bet even though a memorandum of that bet be 
made, that constitutes bookmaking, but the general offer and ac¬ 
ceptance of the bets and the systematic recording of them. None 
of the counts charge expressly that the defendant'was carrying on 
bookmaking as a business. They charge that he offered to take and 
did take bets from divers persons, that he exhibited a program on 
which were displayed the odds he was offering. The exhibiting 
and the offering are alleged to have been to divers persons, which 
would be satisfied by proof of two or more, such being the definition 
of “divers.” So far as the number of persons is concerned with 
whom the defendant is alleged to have done business, it is not per¬ 
ceived how he could have been making books at all without doing 
what is alleged, that is, without offering to several persons to 

16 make bets at stated odds and taking and recording their bets. 
Whether the case would be changed at all by an allegation 

that he was doing this with any and all persons who cared to bet 
need not perhaps be considered, since it is not alleged. It would 
seem however to be a narrow position to take, that the law says, 
“You may make books, but you must not make them with every 
body who comes along. You may make books, and you may make 
them with more than one person, but you must not make them gen¬ 
erally.” It would rather seem that the distinction between the 
making of books, which is lawful, and the setting up of such mak¬ 
ing, which is unlawful, if it is to be maintained at all, should be 
looked for in such circumstances as those which were held to be 
determinative in the Klein case and the Davis case. It may not 
be necessary to say that bookmaking cannot be set up except in a 
fixed and immovable structure or place, that it might not be set 
up in a travelling booth, nor even that such a moving structure 
might not be a “place” within the meaning of the statute. But it 
does seem clear that there must be something more tangible and 
substantial than the mere fact that bookmaking is going on even 
as a business./ But, as already observed, the present indictments 
do not charge that the bookmaking was carried on as a business, / 
and if that is, indeed, the very fact that changes lawful bookmaking | 
into unlawful bookmaking as the Government contends, it ought, j 
surely, to be alleged, and alleged with positiveness and distinctness. J 
If, now, we examine the several counts, we find that the first count ^ 
of the first indictment, which has been substantially stated at the 
opening of this opinion, charges nothing more than the mov- 

17 ing about in a very large space, presumably occupied by 
crow T ds of people, offering to take and taking from various 

people wagers upon the races there about to be run and recording 
the bets as he received them—“being the form of betting commonly 
known as bookmaking.” The second count in .the same indictment 
is identical with the first except that it omits the words, “being the 
form of betting commonly known as bookmaking.” Neither of 
these counts charges anything more than divers acts of bookmaking 
in the territory where it is conceded that bookmaking pure and 
simple is lawful. Hence they are insufficient. 

2—1891a 
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In the second indictment the facts are set forth with greater 
particularity. The first count charges that the defendant moved 
about exhibiting his program, offering to take and taking bets from 
divers persons and recording the same, and that in so doing he was 
accompanied and assisted by two employees acting respectively as a 
cashier and as a secretary. The second count is like the first except 
that it omits the allegations as to the employees. These counts are 
not legally different from the counts in the first indictment, and for 
the same reasons are held insufficient. The third count charges that 
the defendant did the same things charged in the first count except 
that he stood in one place instead of moving about, and charges 
that he was assisted by employees as in the first count. The fourth 
count is like the second except that the defendant is alleged to have 
stood in one place. In both the third and fourth counts the de¬ 
fendant is charged with having set up and kept a gaming table by 
the course of conduct therein described. They are insufficient for 
the same reasons as the former. The remaining counts, being the 
fifth, sixth and seventh, charge the defendant with setting up 
IS and keeping a place for gaming. In the fifth count he is 
charged with doing it by moving about with said two as¬ 
sistants and doing the things described in the former counts. In the 
sixth he is charged to the same effect except that he did not move 
about but stood in one place. In the seventh he is charged with 
doing the same things without assistants and standing in one place. 
The only new question presented by these three counts is whether 
they show the defendant to have been keeping a place for gaming. 
Bookmaking is undoubtedly gaming and under the Miller case he 
would be liable if he kept a place for bookmaking within the mean¬ 
ing of the statute. 

As urged by defendant’s counsel, the doer of an act must always 
occupy some place. He cannot perform the act without it. If he 
bets it may be said that lie uses the place where he is for betting. 
If he makes books at all lie must use the place where he is at the 
time for that purpose. Hence it is not enough to say that the de¬ 
fendant stood in one place, or moved about in one place, making 
books. That is not saying that he kept the place where he was for 
the purpose of bookmaking, but only that he happened to be in that 
place when he was making books. The fact that he performed 
several acts of bookmaking in the same place does not necessarily 
mean anything more. The standing or moving about in the place 
is merely incidental to the bookmaking. Tt is quite another thing to 
keep a place for that purpose. That implies possession and control, 
at least for the time being. Perhaps it need not be a strictly lawful 
control. Perhaps a trespasser may be a keeper of a place in some 
circumstances. But it implies at least possession and control in fact 
if not in law. There is nothing in these counts that shows 
19 that the defendant was in possession and control of any place 
in any other sense than that he was necessarily somewhere 
when he did the things stated. To say otherwise would be equivalent 
to saying that one might lawfully make books but that if he did so 
either standing in one place of moving about in any space he would 
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be guilty of keeping a place for bookmaking. In other words there 
is nothing to show that the defendant’s occupation and use of the 
place where he was, was anything more than was necessarily inci¬ 
dent to the act of bookmaking itself, which was in that place a lawful 
act. 

If section 865 had been held to apply only to tangible devices and 
contrivances a plain broad line of distinction would have existed 
between the offense made punishable by that section and the offense 
made punishable by section 869; but when the Court of Appeals in 
the Miller case rejected that interpretation of section 865 and treated 
the section as applicable to a mere method of betting, such as book¬ 
making is, it is not to be wondered at that the distinction between 
setting up a method of betting on the one hand and using that 
method on the other hand, should be found to be somewhat 
metaphysical and difficult to apply. With every wish to follow the 
decision in the Miller case I have not been able to hold anv of the 

t/ 

counts in either of the indictments in the present cases sufficient. In 
neither one is a state of facts set forth that shows anything more 
than bookmaking as it must have been understood by Congress when 
section 869 was enacted. And by that section Congress prohibited 
bookmaking only in the cities of Washington and Georgetown and 
within one mile thereof. When Congress wishes to change 
20 the law it can do so without any assistance from the Court. 

The responsibility rests with Congress. As a citizen I should 
be glad to see a stop put to all gambling, but as a judge I must follow 
the statute and give it a fair and reasonable interpretation. 

In accordance with the opinion here expressed the demurrer to 
each count of each indictment will be sustained and the indictments 
adjudged insufficient and quashed. 

WENDELL P. STAFFORD, Justice . 


21 Supreme Court of the District of Columbia. 

Friday, March 13, 1908. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford presiding. 

six six six six 4* 

^ 

No. 25928. 

United States 
vs. 

John Walters. 

Indicted for Violating Section 865, Code D. C. 

Now comes here the Attorney of the United States and notes an 
appeal to the Court of Appeals of the District of Columbia from the 
action of this Court herein sustaining the demurrer to the indict¬ 
ment in this case. 
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Directions to Clerk for Preparation of Transcript of Record . 
Filed in Open Court March It), 1908. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

Xo. 25928. 

United States 

vs. 

John Walters. 

Now comes Daniel AY. Dakar. United States Attorney in and for 
the District of Columbia, and designates the following pleadings and 
papers as the transcript of record in the appeal by the United 
22 States from the judgment of the Court sustaining the de¬ 
murrer of the defendant to the indictment herein: 

1. The indictment Xo. 25928 

2. The demurrer of defendant; 

3. The opinion of Court sustaining demurrer; and 

4. This order. 

DAXIED AY. BAKER, 

Attorney of the United States in and for 

the District of Columbia. 


23 Supreme Court of the District of Columbia. 

United States oe America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
22 both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause Xo. 29928, Criminal, United 
States vs. John Walters, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, l hereunto subscribe mv name and affix the 

< - i 

seal of said Court, at the city of Washington, in said District, this 
6th ‘day of April, A. D. 1908. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. Xo. 
1891. United States, appellant, vs. John Walters. Court of Appeals, 
District of Columbia. Filed Apr. 7, 1908. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of Columbia. 


No. 1892. 

United States, Appellant, 
vs. 

John Walters. 


a Supreme Court of the District of Columbia. 

Criminal, No. 25929. 

United States 
vs. 

John Walters. 

United States of America, District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Indictment. 

Filed in Open Court Jan. 28, 1908. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term, January Term, A. D. 1908. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath do present: 

That on the sixteenth day of November, in the year of our Lord 
one thousand nine hundred and seven, and on divers other days be¬ 
tween said sixteenth day of November and the thirtieth day of No¬ 
vember in the said year, and at the District aforesaid, there were con¬ 
ducted certain events or contests called running races of horses, upon 
certain premises commonly known as and called the Bennings Race 
Track, the same being an inclosure containing stables, paddock, a 
race track, a club-house, a grand stand, a large yard adjacent thereto, 
a large place under said grand stand and a shed adjoining thereto, 
said inclosure being situated two miles from the boundaries of the 
1—1892a 
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city of Washington, which said city, on the days last aforesaid, in¬ 
cluded the cities of Washington and Georgetown. 

That on the day and days last aforesaid, at the District aforesaid, 
and at the premises aforesaid, to wit. in front of and under the said 
grand stand and in the said shed adjoining said grand stand, one 
John, Walters, late of the District aforesaid, did set up and keep a 
certain gaining table and gaud ding device, to wit, a game, de- 

2 vice and contrivance, adapted, devised and designed for the 
purpose of betting and playing for money upon the results 

of said running races of horses, carried on and conducted as follows, 
that is to say; he, the said John Walters, did move about in said yard 
in front of, and in said place under, said grand stand, and in said 
shed adjoining thereto, exhibiting a program on which certain odds 
were displayed, and did then and there, and before the running of 
said races, offer to take, and did take, from divers persons then present 
on said premises, divers bets and wagers upon the said races then 
and there being conducted, according to the odds so exhibited, which 
said odds might be changed from time to time during the course of 
receiving bets upon a particular race, and the said John W alters did 
then and there.receive said bets, and at the time of receiving the same, 
did then and there make a record thereof, upon memoranda kept by 
him, and on the days last aforesaid, and while the said John W alters 
did so move about as aforesaid, he was accompanied by certain em¬ 
ployees, and that one of the said employees did then and there, at 
the direction of the said John Walters, make a record of all bets made 
by the said John Walters, and another of the said employees did then 
and there, at the direction of the said John Wallers, receive all money 
deposited as bets by those persons who so bet with the said John 
Walters, and both of the said last mentioned employees did then 
and there, and at the direction of the said John Walters, and after 
the said races were run. pay out money, according to the said 
record made as aforesaid, to those persons so betting with the said 
John Walters, who had won and did mark such payment on 
such record, and which said game, device and contrivance 

3 was then and there a gambling device adapted, devised and 
designed for the purpose of playing a game of chance for 

money; against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said United 
States. 

Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present :• 

That on the sixteenth day of November, in the year of our Lord 
one thousand nine hundred and seven, and on divers other days be¬ 
tween said sixteenth day of November and the thirtieth day of No¬ 
vember in said year, and at the District aforesaid, there were con¬ 
ducted certain events or contests called running races of horses, upon 
certain premises commonly known as and called the Bennings Race 
Track, the same being an enclosure containing stables, paddock, a 
race track, a club house, a grand stand, a large yard adjacent thereto, 
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a large place under said grand stand and a shed adjoining thereto, 
said enclosure being situated two miles from the boundaries of the 
city of Washington, which said citv, on the clays last aforesaid, in- 
eluded the cities of Washington and Georgetown. 

That on the day and days last aforesaid, at the District aforesaid, 
and at the premises aforesaid, to wit, in front of and under the said 
grandstand,and in the shed adjoining said grand stand,the said John 
Walters did set up and keep a certain gaining table and gambling 
device, to wit, a game, device and contrivance, adapted, devised 
and designed for the purpose of betting and playing for 
4 money upon the results of said running races of horses, car¬ 
ried on and conducted i\< follows, that is to say: he, the said 
John Walters, did move about in said yard in front of, and in said 
place under, said grand stand, and in the said shed adjoining thereto, 
exhibiting a program on which certain odds were displayed, and did 
then and there, and before the running of said races, offer to take, 
and did take, from divers persons then present on said premises, 
divers bets and wagers upon the said races then and there being 
conducted, according to the odds so exhibited, which said odds might 
be changed from time to time during the course of receiving bets 
upon a particular race, and the said John Walters did then and 
there receive said bets, and at the time of receiving the same, did 
then and there make a record thereof upon memoranda kept by him ; 
and which said game, device and contrivance, in this count men¬ 
tioned, was then and there a gambling device adapted, devised and 
designed for the purpose of playing a game of chance for money; 
against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Third Count. 


The Grand Jurors aforesaid, in and for the District of Columbia 
aforesaid, upon their oath aforesaid, do further present: 

That on the sixteenth day of November, in the year of our Lord 
one thousand nine hundred and seven, and on divers other days 
between said sixteenth day of November and the thirtieth day of 
November in the said year, and at the District aforesaid, there 
5 were conducted certain events or contests called running ra,ces 
of horses, upon certain premises commonly known as and 
called the Bennings Race Track; the same being an inclosure con¬ 
taining stables, paddock, a race track, a club house, a grand stand, a 
large yard adjacent thereto, a large place under said grand stand and 
a shed adjoining thereto, said in closure being situated two miles from 
the boundaries of the city of Washington, which said city on the 
days last aforesaid included the cities of Washington and George¬ 
town. 

That on the day and days last aforesaid, at the District aforesaid, 
and at the premises aforesaid, to wit, in front, of and under the said 
grand stand and in the said shed adjoining said grand stand, the 
said John Walters did set up and keep a certain gaming table and 
gambling device, to wit, a game, device and contrivance, adapted. 
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devised and designed for the purpose of betting and playing for 
money upon the results of said running races of horses, carried on 
and conducted as follows, that is to say: he. the said John Walters, 
did stand in a certain place on the premises aforesaid, and did exhibit 
a program on which certain odds were displayed, and did then and 
there, and before the running of said races, offer to take, and did 
take, from divers persons then present on said premises, divers bets 
and wagers upon the said races then and there being conducted, 
according to the odds so exhibited, which said odds might be changed 
from time to time during the course of receiving bets upon a par¬ 
ticular race, and the said John Walters did then and there receive 
said bets, and at the time of receiving the same, did then and there 
make a record thereof, upon memoranda kept by him, and 

6 on the days last aforesaid, and while the said John Walters 
did offer to take and did take and receive bets and wagers as 

last aforesaid, he was assisted by certain employees, and that one of 
the said employees did then and there, at the direction of the said 
John Walters, make a record of all bets made by the said John 
Walters, and another of the said employees did then and there, at 
the direction of the said John Walters, receive all money deposited 
as bets by those persons who so bet with the said John Walters, and 
both of the said last mentioned employees did then and there, and 
at the direction of the said John Walters, and after the said races 
were run, pay out money, according to the said record made as 
aforesaid, to those persons so betting with the said John Walters who 
had won, and did mark such payment on such record; and which last 
mentioned game, device and contrivance was then and there a 
gambling device adapted, devised and designed for the purpose of 
playing a game of chance for money; against the form of the statute 
in such case made and provided, and against the peace and govern¬ 
ment of the said United States. 

Fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That on the sixteenth day of November, in the year of our Lord 
one thousand nine hundred and seven, and on divers other days 
between said sixteenth day of November and the thirtieth day of 
November in said year, and at the District aforesaid, there were 
conducted certain events or contests called running races of 

7 horses, upon certain premises commonly known as and called 
the Bennings Race Track, the same being an inclosure con¬ 
taining stables, paddock, a race track, a club house, a grand stand, 
a large yard adjacent thereto, a large place under said grand stand 
and a shed adjoining thereto, said inclosure being situated two. miles 
from the boundaries of the city of Washington, which said city on 
the davs last aforesaid included the cities of Washington and George- 
town. 

That on the day and days last aforesaid, at the District aforesaid, 
and at the premises aforesaid, to wit, in front of and under the said 
grand stand, and in the shed adjoining said grand stand, the said 




UNITED STATES VS. JOHN WALTERS. 


5 


John Walters did set up and keep a certain gaming table and gam¬ 
bling device, to wit, a game, device and contrivance, adapted, devised 
and designed for the purpose of betting and playing for money upon 
the results of said running races of horses, carried on and conducted 
as follows, that is to say: he, the said John Walters, did stand in a 
certain place on the premises aforesaid, and did exhibit a program 
on which certain odds were displayed, and did then and there, and 
before the running of said races, offer to take, and did take, from 
divers persons then present on said premises, divers bets and wagers 
upon the said races then and there being conducted, according to the 
odds so exhibited, which said odds might be changed from time to 
time during the course of receiving bets upon a particular race, and 
the said John Walters did then and there receive said bets, and at 
the time of receiving the same, did then and there make a record 
thereof upon memoranda kept by him ; and which said game, 
(S device and contrivance, in this count mentioned, was then 
and there a gambling device adapted, devised and designed 
for the purpose of playing a game of chance for money; against the 
form of the statute in such case made and provided, and against the 
peace and government of the said United States. 


Fifth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That on the sixteenth dav of November, in the vear of our Lord 
one thousand nine hundred and seven, and on divers other days 
between said sixteenth day of November and the thirtieth day of 
November in the said year, and at the District aforesaid, there were 
conducted certain events or contests called running races of horses, 
upon certain premises commonly known as and called the Bennings 
Race Track, the same being an inclosure containing stables, pad- 
dock, a race track, a club house, a grand stand, a large yard adjacent 
thereto, a large place under said grand stand and a shed adjoining 
thereto, said inclosurc being situated two miles from the boundaries 
of the city of Washington, which said city, on the days last afore¬ 
said, included the cities of Washington and Georgetown. 

That on the day and days last aforesaid, at the District- aforesaid, 
and at the premises aforesaid, to wit, in front of and under the said 
grand stand and in the said shed adjoining* said grand stand, the 
said John Walters did set up and keep a certain place for the pur¬ 
pose of gaming, and at such place for gaming did bet and play 
for money upon the results of said last mentioned running 
9 races of horses, in the manner following, that is to say: he, 
the said John Walters, did move about in said yard in front 
of, and in said place under, said grand stand, and in said shed 
adjoining thereto, exhibiting a program on which certain odds 
were displayed, and did then and there, and before the running 
of said races, offer to take, and did take, from divers persons then 
present on said premises, divers bets and wagers upon the said races 
then and there being conducted, according to the odds so exhibited, 
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which said odds might be changed from time to time during the 
course of receiving bets upon a particular race, and the said John 
Walters did then and there receive said bets, and at the time of 
receiving the same, did then and there make a record thereof, upon 
memoranda kept by him, and on the days last aforesaid, and while 
the said John Walters did so move about as aforesaid, he was ac¬ 
companied by certain employees, and that one of the said employees, 
did then and there, at the direction of the said Walters, make a 
record of all bets made by the said John Walters, and another 
of the said employees did then and there, at the direction of the said 
John Walters, receive all money deposited as bets by those persons 
who so bet with the said John Walters, and both of the said last 
mentioned employees did then and there, and at the direction of 
the said John Walters, and after the said races were run, 
pay out money, according to the said record made as 
aforesaid, to those persons so betting with the -said John 
Walters who had won, and did mark such payment on such 
record; against the form of the statute in such case made and 
provided, and against the peace and government of the said United 
States. 


10 Si.rtJi Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That on the sixteenth dav of November, in the vear of our Lord 

«, * 

one thousand nine hundred and seven, and on divers other davs 

between said sixteenth dav of November and the thirtieth dav of 

« 

November in the said year, and at the District aforesaid, there were 
conducted certain events or contests called running races of horses, 
upon certain premises commonly known as and called the Bennings 
Race Track, the same being an inclosure containing stables, pad- 
dock, a race track, a club house, a grand stand, a large yard adjacent 
thereto, a large place under said grand stand and a shed adjoining 
thereto, said inclosure being situated two miles from the boundaries 
of the eitv of Washington, which said citv on the davs last afore- 
said included (he cities of Washington and Georgetown. 

That on the day and days last aforesaid, at the District afore¬ 
said. and at the promises aforesaid, to wit, in front of and under 
the said grand stand, and in the shed adjoining said grand stand, 
the said John Walters did set up and keep a certain place for gam¬ 
ing, and at such place for gaming did bet and play for money upon 
the results of said last mentioned running races of horses, carried 
on and conducted as follows, that is to say: he, the said John 
Walters, did stand in a certain place on the premises aforesaid, and 
did exhibit a program on which certain odds were displayed, and 
did then and there, and before the running of said races, 

11 offer to take, and did take, from divers persons then present 
on said premises, divers bets and wagers upon the said races 

then and there being conducted, according to the odds so exhibited, 
which said odds might be changed from time to time during the 
course of receiving bets upon a particular race, and the said John 
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Walters did then and there receive said bets, and at the time of 
receiving the same, did then and there make a record thereof upon 
memoranda kept by him, and on the days hist aforesaid, and while 
the said John Walters did offer to take, and did take and receive 
bets and wagers as last aforesaid, he was assisted by certain employees, 
and that one of the said employees did then and there, at the direc¬ 
tion of the said John Walters, make a record of all bets made by the 
said John Walters, and another of the said employees did then and 
there, at the direction of the said John Walters, receive all money 
deposited as bets by those persons who so bet with the said John 
Walters, and both of the said last mentioned employees did then 
and there, and at the direction of the said John Walters, and after 
the said races were run, pay out money, according to the said record 
made as aforesaid, to those persons so betting with the said John 
Walters who had won, and did mark such payment on such record; 
against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 


Seventh Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That on the sixteenth day of November, in the year of our 
Lord one thousand nine hundred and seven, and on 

12 divers other days between said sixteenth day of November 
and the thirtieth day of November in said year, and at the 

District aforesaid, there were conducted certain events or contests 
called running races of horses, upon certain premises commonly 
known as and called the Bennings Rac/t* Track, the same being an 
in closure containing stables, paddock, a race track, a club house, a 
grand stand, a large yard adjacent thereto, a large place under said 
grand stand and a shed adjoining thereto, said inclosure being situ¬ 
ated two miles from the boundaries of the city of Washington, which 
said city, on the days last aforesaid, included the cities of Washing¬ 
ton and Georgetown. 

That on the day and days last aforesaid, at the District afore¬ 
said, and at the premises aforesaid, to wit, in front of and under 
the said grand stand, and in the shed adjoining said grand stand, 
the said John Walters did set up and keep a certain place for the 
purpose of gaming, and at such place for gaming did bet and play 
for money upon the results of said last mentioned running races of 
horses in the manner following, that is to say: he, the said John 
Walters, did stand in a certain place on the premises aforesaid, and 
did exhibit a program on which certain odds were displayed, and 
did then and there, and before the running of said races, offer to 
take, and did take, from divers persons then present on said premises, 
divers bets and wagers upon the said races then and there being 
conducted, according to the odds so exhibited, which said odds 
might be changed from time to time during the course of receiving 
bets upon a particular race, and the said John Walters did 

13 then and there receive said bets, and at the time of receiving 
the same, did then and there make a record thereof upon 
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memoranda kept by him; against the form of the statute in such 
ease made and provided, and against the peace and government of 
the said United States. 

DANIEL W. BAKER, 

Attorney of the United States in and for the 

District of Columbia. 

Indorsed: No. 25920. United States vs. John Walters. Viola¬ 
tion Section 805, Code. Downev Marinelli, Harvey Given. A true 
bill. W. B. TIoltzelaw, Foreman. 
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Deni urrer. 

Filed February 8, 1908. 


In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term. 

No. 25929. 


United States 
vs. 

John Walters. 

The defendant savs that the indictment in this case and each of 

t 

the seven counts thereof is bad in substance. 

A. S. WORTHINGTON, 

Of Counsel for Defendant. 

Among the matters of law to be argued in support of the foregoing 
demurrer are: 

1. In neither of the counts of the indictment are facts averred 
which if true would constitute a criminal offense in the District of 
Columbia. 

2. The offense in said respective counts is alleged in the indict¬ 
ment to have been committed more than two miles from the bound¬ 
aries of the City of Washington, but in neither of said counts are 
facts stated which if true would constitute a criminal offense at anv 

tv 

place in the District of Columbia more than one mile from the 
boundary of said City of Washington. 

o. As to the first, second, third and fourth counts of said indict¬ 
ment while in each of said counts it is charged that the de- 
15 fondant did set up and keep a certain gaming table and 
gambling device, the description given in said respective 
counts of such alleged gaming table and gambling device shows that 
the same was not a gaming table or gambling device within the 
meaning of those terms in section 805 of the District Code. 

4. While in the fifth, sixth and seventh counts of said indictment 
it is charged that the defendant did set up and keep a certain place 
for the purpose of gaming, the description given in each of said 
counts of such alleged place shows that the same was not a place for 
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the purpose of gaming within the meaning of Section 865 of the 
District Code. 

5. The said indictment and each count thereof is in other respects 
defective and insufficient. 

A. S. WORTHINGTON, 

Of Counsel for Defendant. 

16 Supreme Court of the District of Columbia. 

Wednesday, March 11, 1908. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford, presiding. 

^ ^ rys ^ 

No. 25929. 

United States 
vs. 

John Walters. 

Indicted for Violating Section 865, Code, D. C. 

Come as well the Attorney of the United States as the defendant 
by his Attorneys A. S. Worthington, Joseph Auerbach and J. J. 
Hemphill, Esquires; and, thereupon, it is considered by the Court 
that the demurrer filed herein by the defendant to each count of the 
indictment and heretofore argued by the counsel and submitted to 
the Court, be, and the same hereby is, sustained; whereupon it is 
considered by the Court that the defendant go thereof without day. 

17 Opinion of the Court. 

Filed in Open Court Mar. 11, 1908. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

No. 25928, No. 25929, Criminal. 

United States 
vs. 

John Walters. 

These are two indictments for supposed offenses against the gamb¬ 
ling law. The defendant has demurred to each and every count, and 
the question, as to each cbunt, is whether it sets forth facts which 
constitute an offense. All are aimed at bookmaking. Some of the 
counts attempt to charge it as the setting up and keeping of a gaming 
table; others attempt to charge the keeping of a place for gaming, 
that is, a place where bookmaking is carried on,—all the counts 
being drawn upon section 865 of the Code of Law for the District of 
2—1892a 
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Columbia, which make** it a crime “to set up or keep any gaming 
table or any house, vessel or place on land or water for the purpose of 
gaming,” or to set up or keep the “gambling device commonly called 
A B C, faro bank, E 0, roulette, equality', lceno, thimble, or little 
joker, or any kind of gaming table or gambling device adapted, de¬ 
vised and designed for the purpose of playing any game of chance 
for money or property,*’ or to “induce, entice and permit any person 
to bet or play at or upon any such gaming table or gambling device, 
or (either) on the side of or against the keeper thereof.” 

Section 888 provides a penl'ty for permitting any gaming table, 
bank, or device to be set up or used for the purpose of gaining 

18 in any house, building, ve.v'ol. shed, booth, shelter, lot or other 
premises. 

Section 8AS declares that “all games, devices or contrivances at 
which monev or anv other thing shall lie bet or wagered shall be 
deemed a gaming table within the meaning of these sections. 

All of these sections apply to the whole District of Columbia. But 
then follows another section. 889, which applies only to a portion 
of said District, viz, the cities of Washington and Georgetown and 
the territory within a mile of the boundaries thereof. This section 
makes it unlawful to bet, gamble or makr books or pools on the 
result of any race, contest, election Arc. and provides, for so doing, 
a different and lighter penalty from that provided by the previous 
sections. 

All of the offenses attempted to he charged in these indictments 
are alleged to have been committed tiro miles from the boundaries 
of said cities, that is to say, in territory to which the last named 
section (889) does not apply. Which is the same tiling as to say 
that as to what may he called the inside territory the statute prohibits 
the making of books, in so many words; while in the outside, terri¬ 
tory it does not. The natural inference is that the mere making of 
books is not unlawful in the outside territory, where the things coin- 
plained of were done. And indeed the Government concedes this 
but it contends that the mere making of books is one thing and the 
keeping of a place for bookmaking, or the setting up and keeping 
of bookmaking, is another. The distinction was made and applied 
in the principal case upon the subject. Miller vs. t . S., 6 App. D. C., 
8. That case, like this, was heard upon demurrer. There 

19 were two counts. The first charged the setting up and keep¬ 
ing of a certain gaming table, to wit, the game, device and 

contrivance called bookmaking, on a certain race, and alleged that 
said game, device and contrivance was one at which money was 
wagered by divers persons on a race then and there taking place: 
The second charged the setting up and keeping of a place for the 
purpose of gaming, to wit, a booth, with the usual averments as to 
the gathering of evil disposed persons to gamble on the game, de¬ 
vice and contrivance called bookmaking in the first count mentioned. 

* The offense was alleged in each count to have been committed in the 
outside territory. The demurrer was general, but the court con¬ 
sidered each count and adjudged each to be sufficient. 

In that case the Court recognized the fact that the bookmaking 
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pure and simple was not prohibited in the outside territory, but 
declared that if it was “set up and kept” as a game, device and 
contrivance at which money was wagered the setting up and keeping 
was an offense everywhere in the District by force of section 865; 
and the demurrer admitting that bookmaking was such a game, 
device and contrivance, and that it was set up and kept, that was 
enough. Even more clearly was the second count good, which 
charged the keeping of a place for gambling at bookmaking. 

In the present case, each count attempts to state specifically the 
facts which, according to the Government’s claim, amount to the 
setting^ up and keeping .of a gaming table, or the keeping of a 
place for gaming; differing in this respect from the general form 
of allegation employed in the indictment in the Miller case. For 
example, in the first count of the first indictment now before 


20 us it is charged that the defendant did set up and keep a 
gaming table “in that he did move about in” a large space 

“theretofore described and did “offer to take and did take from 
divers persons then present divers bets and wagers upon the said 
races” * * * “according to the odds offered by him which 
said odds might he changed from time to time” * * * “and 
did then and there receive said bets and at the time of receiving the 
same did make a record thereof, being the form of betting commonly 
known as bookmaking.” Consequently the question presented by 
this count is whether the specific acts charged necessarily amount 
to setting up and keeping a gaming table. 

It was argued in the Miller case that a gaming table must neces¬ 
sarily he a physical thing which could be literally set up and kept 
and played upon and could not he a mere method of betting upon 
some disconnected thing like a horse race. But the argument was 
rejected and it was distinctly declared that the expression as defined 
by the statute did not involve the ordinary mechanical definition of 
a table, but that it was enough if it was a game, device or con¬ 
trivance at which money was bet and wagered. The first count in 
that case did not state specifically the facts which constituted the 
setting up and keeping of bookmaking as a gaming table. It only 
alleged that it was such a game, device and contrivance and that it 
was set up and kept. Consequently if it could be set up and kept 
the indictment was good, and whether it was in fact set up and kept 
was to be determined when the evidence should be offered. In that 
case the court also held, as many other courts had held, that a horse 
race is a game. So the sum and substance of the decision 

21 was that, the making of books upon a horse race might be a 
game, device or contrivance upon which money was wagered 

and that it might he set up and kept and that inasmuch as the indict¬ 
ment charged that it was so in fact, it was sufficient on demurrer. 

The Miller case was decided in 1895. The next case in which the 
statute came prominently before the courts was the case of Klein, 
tried and decided in this Court, before Justice Bradley and a jury, 
in 1899. At the close of the Government’s testimony the defendant 
moved for a verdict and the motion was finally granted. The case 
there presented was thus summarized by the Justice: 

“The testimony tends to show that about this date, or several 
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days cither before or subsequent thereto, there was a game or con¬ 
test carried on at Bennings race track which was called a horse race, 
for running horses; that Bennings race track is located more than 
a mile outside of the limits of the cities of Washington and George¬ 
town, within the District of Columbia, and that on or about the 14th 
day of November, the defendant, a race being in progress on this 
track, was present and within an enclosure which was called by the 
witnesses a betting-ring, in which there were eighteen or nineteen 
other persons engaged as was the defendant ; that the defendant was 
the last or the next to the last man on the left-hand side, as the 
witnesses describe this enclosure, the other eighteen or nineteen men 
similarly engaged being either in the line with him, or in a line that 
was nearer to the race track, this betting enclosure being within 
fifteen yards of the race track: that the defendant was standing upon 
an ordinary stool similar to a lunch counter stool, which elevated 
him two and one-lialf or three feet above the floor and that he was 
accompanied by two individuals as assistants or associates; that he 
held in his hand a program of the races of that day, and a slate or 
silicated cardboard on which were given the names of the horses 
that were backed for the races of that day, and the odds that were 
offered; that the three witnesses who were examined bet upon some 
one or more of the races, putting up their money with the de¬ 
fendant; that the defendant, through his agent, took the number 
of the party making the bet, and this was entered upon a tablet or 
book kept bv one of the men. and that the money being paid over 
went to the cashier. The question whether the party won or lost 
was determined by the result of the race in which 
22 the horses on which the bet was placed took part. That 
result was not announced by the defendant, but was an¬ 
nounced by the managers or time-keepers of the race. That if the 
party lost, as two of the witnesses did, he was notified of the fact 
by tiie published result of the races; he did not return to the defend¬ 
ant to see about his money, he was aware of the fact that his money 
was lost; that the bet he had made was a losing bet to him. If he 
won, as one of the witnesses testified that he did, he returned to the 
defendant’s cashier and received his money. 

One of these witnesses, wild has followed the races for eight or ten 
years, and who has been engaged in various capacities in connection 
with races during that time, and was present on this occasion simply 
as a bettor, testified that all the acts in which the defendant was 
engaged at that time and place, were incidents of what is techni¬ 
cally termed bookmaking, possibly excepting the occupying the seat 
of a stool with his feet. 5 ’ 

The question was whether under this state of facts bookmaking 
was set up and kept; and it was held that it was not, for the reason 
that the defendant “did not have a specified place that was his own 
place, in which he conducted his business. Tie did not have a booth 
or stand or platform or an enclosure that he could call his own 
place.” The acts disclosed by the testimony were only bookmaking, 
which was not unlawful in the outside territory. 

So the decisions rested until 1907, when the Davis case was tried 
in this Court. That was a general indictment like the one in the 
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Miller case. There was a jury trial, and at the close of the Gov-' 
erament’s ease the defendant moved for a verdict. I overruled the 
motion and submitted the ease to the jury with instructions that if 
they found certain facts established which the evidence tended to 
show, they might return a verdict of guilty, which they did. The 
principal difference between that case and the Klein case was that in 
the Davis case the defendant did have a specified place that was, at 
least for the day in question, his own place, in which he con- 

23 ducted his business. Tie had a number and an assigned 
place in the ring of layers of odds corresponding to his num¬ 
ber, where he remained throughout the racing day. lie had there 
several stools grouped together, his cash book, his record sheet, his 
program sheet, his secretary and his cashier. Bettors received from 
him a number by which to identify their wager and returned to 
the place to claim their winnings. If a distinction was to be made 
between the mere making of books, which in that place was lawful, 
and the setting up and keeping of the making of books, it. seemed 
to me that the testimonv fairlv showed a case within the latter class. 

i t 

At the same time 1 granted the defendant's requests to charge that 
the making of a bet upon a horse race did not constitute the setting 
up of a gaming table; that the mere making of a number of bets 
upon a horse race did not constitute the setting up of a gaming table; 
that bookmaking was or was not the setting up of a gaming table 
according to the circumstances under which it was carried on. 

In that case I required the jury to find all that the Government’s 
evidence tended to prove. It was equivalent to holding that the 
Government’s evidence, if believed, made a case. There was no 
conflict, in the evidence. One fact, was as well supported as another 
and there was no occasion to inquire whether a case showing only 
a part of those facts would have been sufficient. The case was dealt 
with as a practical question, not as a. moot or academic question. 
Consequently, although I told the jury in that case that they must 
find all those facts which the government’s evidence tended to prove, 
established beyond a reasonable doubt, I should not hesitate, 

24 in this case or any other, to decide that a portion of those 
facts or a variation from those facts would make a good case 

if on consideration they appeared to be sufficient. 

In passing upon the several counts now before me the difficulty 
is to determine just how far one may go in the making of books 
without setting it up. The Government’s contention is that it is 
set up when it is carried on generally and the public generally are 
invited to bet with the bookmaker. The embarrassment about 
adopting this view is that it does not seem to leave any real and 
substantial distinction between bookmaking and the setting up of 
bookmaking. For. as I understand it, the mere making of books 
implies this very thing—a making of divers bets with divers per¬ 
sons according to stated odds offered generally by the maker of the 
book. It is not an individual act of betting. It is not the offer 
and acceptance of a bet even though a memorandum of that bet be 
made, that constitutes bookmaking, but the general offer and ac¬ 
ceptance of the bets and the systematic recording of them. None 
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of the counts charge expressly that, the defendant was carrying on 
hookmaking as a business. They charge that he offered to take and 
did take beD from divers persons, that lie exhibited a program on 
which were displayed the odds lie was offering. The exhibiting 
and the offering are alleged to have been to divers persons, which 
would be satisfied by proof of two or more, such being the definition 
of “divers.” So far as the number of persons is concerned with 
whom the defendant is alleged to have done business, it is not per¬ 
ceived how he could have been making books at all without doing 
what is alleged, that is, without offering to several persons to 
•in make bets at stated odds and taking and recording their bets. 

Whether the case would be changed at all by an allegation 
’that he was doing this with any and all persons who cared to bet 
need not perhaps be considered, since it is not alleged. It would 
seem however to be a narrow position to take, that the law says, 
“You may make books, but you must not make them with every 
body who comes along. You mav make books, and you may make 
them with more than one person, but you must not make them gen¬ 
erally. ” It would rather seem that the distinction between the 
making of books, which is lawful, and the setting up of such mak¬ 
ing, which is unlawful, if it is to be maintained at all. should be 
looked for in such circumstances as those which were held to be 
determinative in the Klein case and the Davis case. It mav not 
be necessary to say that bookmaking cannot be set up except in a 
fixed and immovable structure or place, that it might not be set 
up in a travelling booth, nor even that such a moving structure 
might not be a “place” within the. meaning of the statute. But it 
does seem clear that there must be something more tangible and 
substantial than the mere fact that bookmaking is going on even 
as a business. But, as already observed, the present indictments 
do not charge that the bookmaking was carried on as a business, 
and if that is, indeed, the very fact that changes lawful bookmaking 
into unlawful bookmaking as the (Government contends, it ought, 
surely, to be alleged, and alleged with positiveness and distinctness. 

If, now, we examine the several counts, we find that the first count 
of the first indictment, which has been substantially stated at the 
opening of this opinion, charges nothing more than the mov- 
2(> ing about in a very large space, presumably occupied by 
crowds of people, offering to take and taking from various 
people wagers upon the races there about to be run and recording 
the bets as he received them—“being the form of betting commonly 
known as bookmaking.'” The second count in the same indictment 
is identical with the first except that it omits the words, “being the 
form of betting commonly known as bookmaking.” Neither of 
these counts charges anything more than divers acts of bookmaking 
in the territory where it is conceded that bookmaking pure and 
simple is lawful. Hence they are insufficient. 

In the second indictment the facts are set forth with greater 
particularity. The first count charges that the defendant moved 
about exhibiting his program, offering to take and taking bets from 
divers persons and recording the same, and that in so doing he was 
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accompanied and assisted by two employees acting respectively as a 
cashier and as a secretary. The second count is. like the first except 
that it omits the allegations as to the employees. These counts are 
not legally different from the counts in the first indictment, and for 
the same reasons are held insufficient. The third count charges that 
the defendant did the same things charged in the first count except 
that he stood in one place instead of moving about, and charges 
that he was assisted by employees as in the first count. The fourth 
count is like the second except that the defendant is alleged to have 
stood in one place. In both the third and fourth counts the de¬ 
fendant is charged with having set up and kept a gaming table by 
the course of conduct therein described. They are insufficient for 
the same reasons as the former. The remaining counts, being the 
fifth, sixth and seventh, charge the defendant with setting up 

27 and keeping a place for gaming. In the fifth count he is 
charged with doing it by moving about with said two as¬ 
sistants and doing the things described in the former counts. In the 
sixth he is charged to the same effect except that he did not move 
about but stood in one place. In the seventh he is charged with 
doing the same things without assistants and standing in one place. 
The only new question presented by these three counts is whether 
they show the defendant to have been keeping a place for gaming. 
Bookmaking is undoubtedly gaming and under the Miller case he 
would be liable if lie kept a place for bookmaking within the mean¬ 
ing of the statute. 

As urged by defendant’s counsel, the doer of an act •must always 
occupy some place. lie cannot perforin the act without it. If he 
bets it may be said that he uses the place where he is for betting. 
If he makes books at all he must use the place where he is at the 
time for that purpose. Hence it is not enough to say that the de¬ 
fendant stood in one place, or moved about in one place, making 
books. That is not saying that he kept the place where he was for 
the purpose of bookmaking, but only that he happened to be in that 
place when lie was making books. The fact that he performed 
several acts of bookmaking in the same place does not necessarily 
mean anything more. The standing or moving about in the place 
is merely incidental to the bookmaking. It is quite another thing to 
keep a place for that purpose. That implies possession and control, 
at least for the time being. Perhaps it need not be a strictly lawful 
control. Perhaps a trespasser may be a keeper of a place in some 
circumstances. But it implies at least possession and control in fact 
if not in law. There is nothing in these counts that shows 

28 that the defendant was in possession and control of any place 
in any other sense than that he was necessarily somewhere 

when he did the things stated. To say otherwise would be equivalent 
to saying that one might lawfully make books but that if he did so 
either standing in one place of moving about in any space he would 
be guilty of keeping a place for bookmaking. In other words there 
is nothing to show that the defendant’s occupation and use of the 
place where he was, was anything more than was necessarily inci¬ 
dent to the act of bookmaking itself, which was in that place a lawful 
act. 
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If section 865 had been held to apply only to tangible devices and 
contrivances a plain broad line of distinction would have existed 
between the offense made punishable by that section and the offense 
made punishable by section 869; but when the Court of Appeals in 
the Miller case rejected that interpretation of section 865 and treated 
the section as applicable to a mere method of betting, such as book- 
making is. it is not to be wondered at that the distinction between 
setting up a method of betting on the one hand and using that 
method on the other hand, should be found to be somewhat 
metaphysical and difficult to apply. With every wish to follow the 
decision in the Miller case I have not been able to hold anv of the 

t 

counts in either of the indictments in the present eases sufficient. In 
neither one is a state of facts set forth that shows anything more 
than bookmaking as it must have been understood by Congress when 
section 869 was enacted. And by that section Congress prohibited 
bookmaking only in the cities of Washington and Georgetown and 
within one mile thereof. When Congress wishes to change 
29 the law it can do so without any assistance from the Court. 

The responsibility rests with Congress. As a citizen I should 
be glad to see a stop put to all gambling, but as a judge I must follow 
the statute and give it a fair and reasonable interpretation. 

In accordance with the opinion here expressed the demurrer to 
each count of each indictment will be sustained and the indictments 
adjudged insufficient and quashed. 

WENDELL P. STAFFORD, Justice. 


80 Supreme Court of the District of Columbia. 

Friday, March 13, 1908. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford presiding. 

vl/ vi* 

rp /K ^ ^ 

No. 25929. 

United States 

vs. 

John Walters. 

Indicted for Violating Section 865, Code D. C. 

Now comes here the Attorney of the United States and notes an 
appeal to the Court of Appeals of the District of Columbia from the 
action of this Court herein sustaining the demurrer to the indict¬ 
ment in this case. 
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Directions to Clerk for Preparation of Transcript of Record. 
Filed in Open Court March 19, 1908. J. R. Young, Clerk. 
In (lie Supreme Court of the District of Columbia. 

No. 25929. 


United States 


vs. 

John Walters. 

Now comes Daniel AY. Baker, United States Attorney in and for 
the District of Columbia, and designates the following pleadings and 
papers as the transcript of record in the appeal by the United 
31 States from the judgment of the Court sustaining demurrer 
of the defendant to the indictment herein: 

1. The indictment No. 25929. 

2. The demurrer of defendant; and 

3. This order. 

DANIEL AY. BAKER, 

Attorney of the United States in and for 

the District of Columbia. 


32 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
31 both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 25929 Criminal, United 
States vs. John AYalters, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 'the 
seal of said Court, at the city of Washington, in said District, this 
6th day of April, A. I). 1908. 

[Seal Supreme Court of the District of Columbia.] 


JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1892. United States, appellant, vs. John AYalters. Court of Appeals, 
District of Columbia. Filed Apr. 7, 1908. Henry AY. Hodges, clerk. 
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31 n tlj? (Eourt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

No. 1891. 

No. 15, Special Calendar. 

UNITED STATES, APPELLANT, 

vs. 

JOHN WALTERS. 

No. 1892. 

No. 16, Special Calendar. 

UNITED STATES, APPELLANT, 

vs. 

JOHN WALTERS. 

BRIEF FOR APPELLANT, 

Statement of Facts. 

These are two appeals from the judgments of the court 
below sustaining demurrers of the defendant in each case 
of the indictments charging violations of section 865 of 
the Code. The first indictment, No. 1891, consists of 
two counts, and may be referred to hereafter as the short 
indictment. The second indictment, No. 1892, consists 
of seven counts, and may be called the long indictment. 
Both are aimed at bookmaking as a method of setting 
up a gaming table. 

The short indictment in its first count charged that 

8183—1 
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the said John Walters did move about on the said lawn 
in front of, and in said space under said grandstand, on 
or about November 16, 1907, and on certain other days, 
when there were held at Benning race track contests 
called running races of horses, the said Benning race 
track consisting of an enclosure containing a track, 
stables, paddock, clubhouse, grandstand, with a large 
space thereunder and in front thereof, and adjoining 
shed, etc., and before the running of the races, offered 
to take and did take from divers persons then present 
on said premises divers bets and wagers upon the said 
races then and there being conducted according to the 
odds offered by him, which said odds might be changed 
from time to time during the course of receiving bets 
upon a particular race, and the said John Walters did 
then and there receive said bets, and at the time of re¬ 
ceiving the same did then and there make a record or 
memorandum thereof, being the form of betting com¬ 
monly known as bookmaking. 

The second count of this indictment is substantially 
the same as the first, save that it omits the words “being 
the form of betting commonly known as bookmaking” 
(Rec., 1891, pp. 1-2). To this indictment and each count 
thereof the defendant demurred on the ground that the 
offense mentioned in the count is alleged to have been 
committed more than two miles from the boundary of 
the city of Washington, but in neither of said counts are 
facts stated which, if true, would constitute a criminal 
offense at any place in the District more than a mile 
from the boundary of said city; that the description 
given in each count of the alleged gaming table and 
gambling device shows that the same is not such within 
the meaning of section 865 of the District Code (Rec., 
1891, p. 3). 

In the long indictment (No. 1892) the first four counts 
charge the defendant with setting up and keeping a cer- 
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tain gaming table. All of these four counts give a dif¬ 
ferent method of setting up and keeping such gaming 
table and gambling device. The first count charges that 
the defendant “did move about” in the space in front of 
and under the grandstand and in the adjoining shed, 
exhibiting a program on which certain odds were dis¬ 
played, and offered to make and did make bets with the 
public according to the odds so displayed; that the de¬ 
fendant recorded the bets upon memoranda kept by him, 
and that while so moving about he was accompanied by 
certain employees, one of whom at the direction of the 
defendant made a record of all bets made by the de¬ 
fendant, and another, at the direction of the defendant, 
received all moneys deposited as bets by those persons 
who so bet with the defendant, and both of the said 
employees at the direction of the defendant after the 
races were run, paid out money according to the record 
made as aforesaid to those persons so betting with the 
defendant who had won, and marked such payment on 
said record. This count then charges that such device 
and contrivance was then and there a gambling device 
adapted, devised, and designed for the purpose of play¬ 
ing a game of chance for money (Rec., 1892, pp. 1-2). 

The second count is the same as the first, save that it 
omits any reference to the defendant’s employees (Rec., 
1892, pp. 2-3). The third count is the same as the first, 
except that it charges that the defendant “did stand in 
a certain place on the premises aforesaid” (Rec., 1892, 
pp. 3-4). The fourth count is the same as the third, 
save that it omits any reference to defendant’s employees 
(Rec., 1892, pp. 4-5). 

The fifth, sixth, and seventh counts charge the defend¬ 
ant with “setting up and keeping a certain place for the 
purpose of gaming.” The fifth count charges that he did 
set up and keep a certain place for the purpose of gaming, 
and at such place for gaming did bet and play for money 
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upon the results of said last-mentioned running races of 
horses in the manner following—that is to say, he did 
move about in said yard in front of and in said place 
under said grandstand, and in said shed adjoining thereto, 
exhibiting a program on which certain odds were dis¬ 
played, and before the running of the said races, offered 
to take and did take from divers persons then present 
on said premises divers bets and wagers upon the said 
races, according to the odds so exhibited, which said odds 
might be changed from time to time during the course 
of receiving bets upon a particular race. The defendant 
received said bets, and at the time of receiving the same 
made a record thereof upon memoranda kept by him, 
and while so moving about, he was accompanied by cer¬ 
tain employees, one of whom under his direction made a 
record of all bets, and the other at his direction received 
all moneys, and both of whom after the races were run 
paid out the money according to the record to the win¬ 
ners, and marked the payment on the record (Rec., 1892, 
pp. 5-6). 

The sixth count is the same as the fifth, with the ex¬ 
ception that it alleges that the defendant “did stand 
in a certain place on the premises aforesaid.” The seventh 
count is the same as the sixth, except that it omits all 
reference to employees (Rec., 1892, pp. 6-7). 

To this indictment and every count thereof the de¬ 
fendant demurred, assigning as grounds that the offense 
stated in every count is alleged to have been committed 
more than two miles from the boundaries of the city of 
Washington, but in none of the counts are facts stated 
which, if true, would constitute a criminal offense any 
place in the District more than a mile from the boundary 
of the city of Washington; that the first, second, third, 
and fourth counts charge the defendant with setting up 
and keeping a certain gaming table or gamblingdevice^but 
the description given in these counts of such gaming table 
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and gambling device shows that the same was not 
within the meaning of those terms in section 865 of the 
Code; that the fifth, sixth, and seventh counts of the 
indictment charge the defendant with setting up and 
keeping a certain place for the purpose of gaming, but 
the description given in each of these counts shows that 
the same was not a place for the purpose of gaming 
within section 865 (Rec., 1892, p. 8). 

The court below sustained the demurrers to both of 
the indictments, and to all of the counts thereof, and 
entered judgment for the defendant in each case. From 
such judgment the United States has appealed. 


Assignment of Errors. 

1. The court erred in sustaining the demurrer to in¬ 
dictment No. 1891. 

2. The court erred in sustaining the demurrer to in¬ 
dictment No. 1892. 

3. The court erred in holding that the method of 
carrying on bookmaking described in indictment No. 
1891 did not amount to settingup and keeping a gaming 
table. 

4. The court erred in holding that the method of con¬ 
ducting bookmaking described in the first four counts 
of indictment No. 1892, did not constitute the setting 
up and keeping of a gaming table. 

5. The court erred in holding that the defendant, as 
charged in the fifth, sixth and seventh counts of indict¬ 
ment No. 1892, did not set up and keep a place for the 
purpose of gaming within the meaning of section 865 of 
the Code. 

6. The court erred in holding that the averments of 
. indictments No. 1891 and 1892 did not state offenses 

under section 865 of the Code. 
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ARGUMENT. 

The question raised on these appeals is whether the 
defendant in the court below violated section 865 of 
the Code by setting up a gaming table or by keeping a 
place for the purpose of gaming, in his method of book¬ 
making at Benning. The mode of carrying on his busi¬ 
ness was adopted after the decision of the Supreme 
Court of the District of Columbia, in the Davis case, 
which is on appeal to this court, and the question is 
whether the mere accidental variation in the method of 
conducting his business as a bookmaker, changes the 
essence of the act so as to render the one and the same 
substantial thing an offense when attended by accidental 
features, as in the Davis case, and to render it not an 
offense when stripped of these features. 

In the case of Miller vs. United States, 6 App., page 6, 
this court held that bookmaking on a horse race is a 
game of chance, and the setting up of a gaming table. 
In other words, the simple act of betting or bookmak¬ 
ing permitted under section 869 of the Code may be car¬ 
ried on with added features converting it from the 
simple act itself into the general business where the 
whole public is induced to come and bet, and amounts 
to the setting up of a gaming table forbidden by section 
865. In the case of Davis vs. United States, the appel¬ 
lant did not occupy a booth at the race track, but sat 
upon a stool*, and had a certain number which was given 
him by his association. He had also his program, on 
which were posted the odds, his sheet on which the bets 
were recorded, and his money box, in which the money 
was received. With him were two assistants, who kept 
the sheet and the money box respectively. It was held 
in the court below in this case, that this amounted to 
the setting up of a gaming table. In the present case, 
the defendant below had no stool nor number from an 
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association. But he did have a program with the odds 
he was willing to give, which odds he might change from 
time to time, his sheet, on which a record of the bets 
was kept, and the cash box in which the money was re¬ 
ceived. He also had his two assistants, who attended him, 
and kept respectively the record and the money. The in¬ 
dictments charge variously that the defendant moved 
about with this paraphernalia and outfit on the Benning 
race track, and occupied a fixed place with the same 
paraphernalia and outfit and carried on his bookmaking. 
The court held that the defendant in so doing committed 
no offense, as he was authorized to bet by the provisions 
of section 869 of the Code 

It is submitted, that in reason, this distinction is un¬ 
tenable. In the first place, irrespective of what may be 
decided to be within or without the law, the defendant 
is carrying on the same business that he has always 
carried on. There is no change in his actual business. 
He goes to Benning to bet with the public, and he 
accomplishes this in the present case, as well as he did 
in the Davis case. The net result is the same. He is 
enabled to bet with the public, to post his odds, to 
identify the bettor and the bet by his record, to receive 
the moneys and to make settlement with his customers in 
the same way as formerly. He has abandoned the stool, 
and instead of sitting down now he moves about, or 
stands in one part of the enclosure, but he has abso¬ 
lutely the same equipment otherwise. It is the same as 
if he should be sitting in a wagon, or moving van, and 
be drawn around the grounds. He can always be found, 
both for the original transaction of betting, and the 
final transaction of settlement. Certainly the act of the 
defendant will amount in principle to the setting up of 
a gaming table. The term “set up” does not necessarily 
involve the idea of physical construction, but means to 
have, as a matter of fact, as a result of one’s effort. The 
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device or contrivance which the defendant has, consists 
of his paraphernalia and his attendants, with his slate, 
posting the odds, his record sheet, and his cash box. As 
in the Davis case, these are vitalized by the uncertain 
element of the horse race, and thus become the game of 
chance. In other words, the defendant in the case at bar 
has everything which is necessary for his purpose in 
carrying on his gaming table. The mere fact that he 
perambulates makes no material difference in the nature 
of his act, and should not work an essential change in 
its character, so as to remove it from the pale of the law. 

II 

Section 869 Does Not Permit Outside of the Mile Limit 
What Section 869 Forbids Everywhere in the District 
of Columbia. 

The court below is of the opinion that section 869 
permitted betting and bookmaking as such, and held 
that in the Government’s contention that bookmaking 
exceeds the authority of section 869 when it is carried 
on generally and the public is invited generally to bet 
with the bookmaker, there is no distinction between 
bookmaking and the setting up of bookmaking. In other 
words, the court held that as a person is allowed to bet 
in section 869, the fact that he makes many bets, does 
not make it illegal. But it is submitted that the court 
overlooked the circumstances of the case. It is not 
charged merely that the defendant made one bet or many 
bets. It is charged that the defendant was at Benning 
for the certain purpose, and under such circumstances, 
as to sharply distinguish him from the mere individual, 
who makes a bet or a book under the permission of sec¬ 
tion 869. In the first place, the defendant’s presence at 
Benning is for the purpose of carrying on his business 
as a gamester. He is armed with his outfit. He has his 
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slate with the odds, his assistant carries the sheet to 
record the bettors and the bets, and his other assistant 
carrying the moneybox in order to conduct the financial 
end of his business. This coterie, composed of the de¬ 
fendant and his assistants, then moves about for the 
purpose of carrying on their trade. Under these circum¬ 
stances, the act is assuredly different from that mere act 
of betting which the law contemplates under section 
869. We must look through the form to the substance. 
In ascertaining the intent of Congress, the courts are 
told in section 868, that: 

“All games, devices, or contrivances at which 
money or any other thing shall be bet or wagered, 
shall be deemed a gaming table within the mean¬ 
ing of these sections, and the court shall construe 
the preceding sections liberally so as to prevent 
the mischief intended to be guarded against.” 

The intent of Congress, as declared by this court in 
the Miller case, in 6 App., was to prevent all gaming, in 
whatever manner carried on, and it is immaterial that 
in the course of conducting this form of gaming ,the de¬ 
fendant may assume to be merely betting in a manner 
permitted by section 869. The form is immaterial and 
not controlling. 

“It makes no difference that the bet or wager 
is made to assume the form of a contract. Gam¬ 
bling is none less such because it is carried on 
in a form or guise of legitimate trade.” 

Irwin vs. Williar, 110 U. S., 499. 

It was never the intent of Congress that its prohibi¬ 
tion of setting up a gaming table, in section 865, should 
be evaded by the pretense of conducting simple betting 
under section 869; yet the contention of the defendant 
in the court below amounted to this. It is claimed that 

8183 - 4 ! 
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merely because the bookmaker assumes an accidental 
element of motion, his operations become essentially 
changed. But it is manifest that the substantial act is 
the same, and that his operations are equally violative 
of the law in the state of motion as in the state of rest. 


III. 

The Bookmaker Kept a Place for the Purpose of Gaming. 

In the fifth, sixth, and seventh counts of the long in¬ 
dictment, the appellee is charged with setting up and 
keeping a certain place for the purpose of gaming. It is 
true that the indictment did not charge, because the 
facts were to the contrary, that the defendant below 
had any booth, or had any ownership in any certain 
place where he carried on his bookmaking. But it is be¬ 
side the question to demand that these facts exist, be¬ 
fore one can violate the law by keeping a place for the 
purpose of gaming. Section 865 of the Code is disjunc¬ 
tive, and in using the words “keeping any house, vessel, 
or place on land or water” advisedly includes every 
method of physically occupying any place for the pur¬ 
pose of gaming. Not only are proprietary offenders 
reached by this provision, but also those who have no 
title or interest in the place occupied. The party may 
be a trespasser as well as owner of the place. It is also 
obvious that the exact area of the place is material. It 
matters not whether place would be the exact amount 
of ground covered by three stools or an acre lot. 

In the Davis case it was considered that the localiza¬ 
tion of the defendant by his occupation of a stool grati¬ 
fied the law. In the case at bar it is contended that the 
place occupied was an area under the grandstand, and 
also the adjoining shed at the race track. It is certainly 
unimportant that other persons were present in the same 
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place beside the defendant. The important fact is, that 
he was there and used and kept this place for the pur¬ 
pose of his gaming. The term “place” itself is a meta¬ 
physical notion and has reference to some ascertained 
territory which then becomes identified. The territory 
in this case was a very distinctly specified area under 
the grandstand and the adjoining shed, within the also 
distinctly ascertained Benning race track. It is sub¬ 
mitted, therefore, that the defendant within the meaning 
of the law, and especially of the liberal interpretation 
Congress has cautiously required should be made of its 
provisions in this behalf, did set up and keep a place for 
the purpose of gaming. 

In consideration of this question the important in¬ 
quiry should be as to the net result of defendant’s oper¬ 
ations. The test to be applied in determining whether 
defendant violated the law is to find what has resulted 
or has been produced from his efforts. In the charges 
of keeping a place for the purpose of gaming the consid¬ 
eration is whether there was a place where people could 
risk or wager money, and thus carry on gaming, and 
whether the party charged afforded the accommodations 
by keeping the place. This was a crime at common law 
when gaming itself was not forbidden. The law looks to 
the multiplied evil which results from the great numbers 
of individual acts of betting which singly are of small 
consequence. 

State vs. Thrower, 117 Ga., 753. 

The defendant in the case below converted his privi¬ 
lege of simple betting under section 869 to the offense 
of a professional gamester under section 865. It is sub¬ 
mitted that his act was therefore cognizable under this 
section, and that the indictments charging such acts 
properly stated an offense.. 
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IV. 

Perambulating Gaming, such as the Present Method of 
Bookmaking, is Within the Section 865. 

The claim of the appellee is that the acts charged in 
the indictments are not forbidden at common law and 
amount to nothing more than simple betting. But it is 
contended by the Government that the bookmaking 
alleged amounts to a gambling device and the setting 
up of a gaming table, and is within the provisions of sec¬ 
tion 865 as already construed. It is now decided: 

That bookmaking on a horse race is a game of chance 
within the ban of the law; that bookmaking may be 
carried on in such way as to amount to setting up a 
gaming table; that the setting up of this kind of a gaming 
table is forbidden throughout the District of Columbia; 
that the gaming table does not involve the idea neces¬ 
sarily of a mechanical contrivance; that the statute, sec¬ 
tion 865, is disjunctive, and denounces the setting up of 
a gaming table as a separate crime from that of keeping 
a house, vessel, or place on land or water for the pur¬ 
pose of gaming. 

It is therefore held immaterial to the decision of the 
case at bar, whether bookmaking was a crime at common 
law, or whether other courts have held what meas¬ 
ure of localization or a fixed place with exclusive right 
to user, are necessary to make out a case under local 
statutes prohibiting the setting up or keeping of a place 
for the purpose of gaming. The major part of the ap¬ 
pellee’s contention is addressed to the proof that the 
present indictments do not charge that the defendant 
had such a place or such a fixity or localization in his 
operations as to make them amenable to the law. It is 
submitted that this contention is beside the question. 
The defendant is not prosecuted in all the counts for 
the keeping of a place for gaming, but equally for set- 
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ting up a gaming table. Accordingly it is now decided 
in the Miller case that mere bookmaking, when accom¬ 
panied by certain features, may be increased from the act 
permitted in section 869 into the act of setting up a 
gaming table forbidden in section 865. In further con¬ 
struction of the act it is held in the Davis case that the 
former bookmaking then in use, which need not be stated 
here as it is familiar to the court, was a violation of sec¬ 
tion 865, and amounted to setting up of a gaming table. 
In the first four counts of the long indictment it is 
submitted that there is charged an offense which 
is covered by the decision in the Davis case. 
In these counts the idea of place is accidental. 
The essence is the setting up of the gaming 
table. The defendant is doing the same busi¬ 
ness which was done prior to the decision in the Davis 
case. He has varied it only in the immaterial feature of 
moving around with his equipment, so as to be in the 
state of slight motion. Certainly there is no distinction 
in reason to be made between the guilt of the offense 
committed while sitting, and the same offense committed 
while walking around. Nor is there any distinction be¬ 
tween these offenses to be found in the law. The mere addi¬ 
tion of the element of motion does not rob the offense 
of its essential nature. The bookmaker with the peram¬ 
bulating equipment sets up a gaming table equally as 
one who is at rest. This was specifically decided in the 
case of Rex vs. Saunders, 13th 0. L. R., 615, and affirmed 
in the Supreme Court of Canada, 38 S. C. R., 382. 

It is respectfully submitted that the offenses charged 
in the first four counts are thoroughly within the deci¬ 
sion in the Davis case. The bookmaker is charged in 
these counts to have all the paraphernalia, which it was 
proved he had in the Davis case, except the stools. In¬ 
stead of now waiting for the public to come to him, he 
moves about, and gets the public by going to it. In the 
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claim of appellee, the addition of the display of a pro¬ 
gram on which the offered odds were exposed fails to 
establish the offense of setting up a gaming table as 
defined in the Davis case. But the answer to this is that 
the indictment charged more than the display of a pro¬ 
gram. It charges, beside the program, the offer of taking 
bets, the presence of two employees following the book¬ 
maker, the record sheet, and the occupation of one em¬ 
ployee in making a record of bets taken, and the cash 
books and the occupation of the other employee in 
handling the cash. All of the equipment which is neces¬ 
sary in order to carry on the same business, which was 
found to be illegal in the Davis case, is present in the 
offenses charged in these counts of the indictment. The 
court must look through the form to the substance, and 
find the same offense. 

The fifth, sixth, and seventh counts of the long in¬ 
dictment charged that the defendant in front of and 
under the grandstand, and in the adjoining shed “did 
set up and keep a certain place for the purpose of 
gaming.” It is submitted that under our statute, the 
language house, vessel or place on land or water , is as 
comprehensive as could be expressed in language. In 
the denunciation of the use of any place for the purpose 
of gaming, the breadth of this section must be remem¬ 
bered when considering the cases cited by the appellee. 
These cases, especially the case of Rex vs. Moylett, are 
predicated on statutes which prevent the keeping of a 
“house, office or other place ” for the purpose of gaming. 
Certainly the doctrine of ejusdem generis would apply 
to this language, and it might be very properly argued 
that some measure of fixity and user of the place should 
be had so as to render the party guilty amenable to 
this law. The act would apparently be directed against 
proprietary offenders, or those who have some title or 
interest, of much or little amount, in the property 
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devoted to the gaming purpose. But in the statute 
in the District of Columbia the word place is dis¬ 
junctive from the preceding words, and freed from any 
relation thereto. The notion is the mere metaphysical 
notion of any place where a party might be found who 
would have a gaming table, and in so having it and hav¬ 
ing the public come to bet with him would ipso factobe 
setting up a place for gaming. To say that he must have 
the exclusive right of possession is to trifle with the law. 
He may be a trespasser upon the place, but he would 
yet be liable for keeping a place for gaming, for on this 
particular spot, with or without any right to stand or be 
there, he sets up a gaming table, and thus did keep a 
place for gaming. The word place in section 865 is not 
to be construed with house or vessel , and more especially 
because of the use of this word in the particular connec¬ 
tion in which it is found in the act. It is “any place, 
upon land or water.” Just as a man may violate this 
law by setting up a gaming table on a raft in the Poto¬ 
mac River, so may he violate the law by standing or 
being on any ground in the District of Columbia and set¬ 
ting up at the same time a gaming table. 

The Area or Extent of the Place So Kept is Immaterial. 

m 

It is submitted that Congress has not committed itself 
as to the size of the place kept for gaming purposes, 
which is amenable to section 865. It may be the exact 
territory which would be covered by three or four stools, 
and it may be a larger area, which would give the book¬ 
maker more room to move around in, as a place in a 
betting ring or under a grandstand. It is not to be con¬ 
tended that the man must own or have a right of im¬ 
mediate possession of this particular place in order to 
keep the place within the meaning of the law. The word 
keep is not synonymous legally with the word own. It 
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has the same relation to place that the word set up has 
to gaming table. It involves the idea of having as a re¬ 
sult of his effort. So that if he had this particular ground 
or territory whereon to set up his gaming table, it would 
be immaterial that others were present, or that others 
might do the same thing. The important point is, that 
for the time being he has kept a place for gaming, be¬ 
cause being at the particular place, whether it is an area 
of ten feet or one acre, he has set up a gaming table, and 
has induced the public to come and bet with him. 

Section 869 Does Not Curtail Section 865. 

The appellee claims that the subsequent acts of 1888 
and 1891 constitute the legislative interpretation of the 
language employed in the act of 1883, and show plainly 
that that act was not intended or deemed to cover book¬ 
making as such. This contention was also urged in the 
Miller case, and was repudiated in the decision of the 
Court of Appeals. With the act of simple bookmaking 
we are not here concerned. We are considering simply 
bookmaking under certain forms which raise it to the 
crime of the gaming table. The same contention has 
been urged in other cases, and has been decided ad¬ 
versely. 

Miller vs. U. S., 6 App. D. C., 6. 

Swigart vs. People, 154 Ill., 284-288. 

Ullman vs. Fair Assn., 167 Mo., 273. 

V. 

The Demurrers Admit the Necessary Inferences From the 
Allegations of the Indictments. 

In each indictment it must be remembered that the 
demurrer admits all the essential averments of facts with 
the necessary inferences which are properly drawn there¬ 
from. Each indictment charges the settingup of a gaming 
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table by charging that the defendant does more than the 
mere act of betting or making a book outside of the mile 
limit permissible in section 869, because he sets up in 
fact a gaming table, since he moves around on the lawn 
in front of and the place under the grandstand, and then 
and there before the races offered to take and did take 
from divers persons, who were then present, bets and 
wagers on the races according to the odds which he 
offered and which he might change from time to time. 
He made a memorandum at the time of receiving 
these bets, this being the form of betting commonly 
known as bookmaking. The difference between the 
betting of the defendant in these indictments, and 
the simple betting that an individual might do, 
is that with the defendant it is the business 
or avowed purpose of his presence at Benning, and, ac¬ 
cordingly, it is done under circumstances which lift his 
act out of the class of simple betting or bookmaking 
permissible to the individual under section 869. The 
policy of the law, in the whole subject of gaming, is to 
prevent an evil which affects the whole public; the law’s 
policy, if at all, to save the morality of the individual is. 
only secondary. The act of betting merely as an individ¬ 
ual is of little consequence. But when one makes it his 
business, and goes to Benning to bet with the whole 
public, circulates around offering odds, which are his 
own peculiar odds which he may change from time to 
time, and recording these bets, he is accomplishing what 
the law fears. He is becoming the agency for common 
or general betting. He is setting up a gaming table 
where all may bet. The note of the public concern has 
been struck, and the law hears it. For this reason his 
act ceases to be confined within the limits permissible to 
the individual, and has swollen to the size that the law 
condemns. 

It is true nothing is in the indictment, called the short 
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indictment, which states that the defendant is engaged 
in the business of bookmaking, but it is submitted that 
this is a fair inference from the indictment. The indict¬ 
ment is to be construed strictly against' the defendant, 
for he challenges it as an entirety by his demurrer. When 
he demurs, he says in effect that the indictment does not 
state any crime, and the court is entitled to examine the 
indictment in every aspect, to see if his demurrer is to 
prevail. 

“The complaint on demurrer is deemed to allege 
what can be implied from the allegations therein 
by reasonable and fair intendment. The facts im¬ 
plied averred are traversable in the same manner 
as though directly averred.” 

Marie vs. Garrison, 83 N. Y., 14. 

Zabriskie vs. Smith, 13 N. Y., 330. 

Mullikin vs. Western Union Telephone Co., 
110 N. Y., 403. 

The demurrer admits not only facts, but the conse¬ 
quences alleged to have resulted from these facts. 

Hyde us. Moffat, 16 Vt., 272. 

Thus the indictment which does not charge the killing 
in direct and positive terms, but only argumentatively 
and by inference, was held good on demurrer, because it 
could be inferred as the logical conclusion from the aver¬ 
ments that death ensued. 

State vs. Haskins, 7 Nev., 377. 

And so it is urged that in the case at bar, it can be in¬ 
ferred, and must be inferred, that the defendant in the 
short indictment was carrying on the business of a book¬ 
maker. His act was not that of the simple bettor. The 
allegations with regard to his act are prospective and 
multiple; he is there for the purpose of betting, and 
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with every one. The language in regard to the book¬ 
making allowed by section 869 will indicate the single 
act of the individual. In the case at bar, the defendant 
holds himself out as ready to bet with the public, and is 
giving common odds, not only to the individual but to 
the whole public. He stands on one side as the avowed 
bookmaker, and the public on the other side as the bet¬ 
tors. It is submitted that the demurrer admits this logi¬ 
cal conclusion from the facts stated. 

It is respectfully submitted that the court below 
erred in sustaining the demurrers to the indictments, 
and that the judgments below should be reversed. 

DANIEL W. BAKER, 

United States Attorney. 

STUART McNAMARA, 
Assistant United States Attorney. 
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